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DO PRIVACY RIGHTS EXIST CONCERNING
THE PERSONAL INFORMATION OF
DECEASED PERSONS?
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1. OVERVIEW

POPIA doesn’t apply to deceased persons’ personal information — end of the story,
right? This is the typical answer we receive to this question. However, the answer is a little
more nuanced than that. Sure, POPIA does not apply to deceased persons’ personal
information ... but that doesn’t mean you don’t have to protect the confidentiality of
deceased persons’ personal information at all. Below we discuss the ins and outs of

dealing with deceased persons’ personal information concerning the right to privacy
and confidentiality.
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2. HOW DOES THIS WORK UNDER POPIA,
PAIA AND THE COMMON LAW?

2.1. COMMON LAW

South African common law is quite
clear on this one that a natural person’s
legal personality terminates when they
die." The right to sue for infringement
of personality rights like defamation or
privacy vests with a person during their
lifetime. Therefore, these claims are not
actionable by the person’s estate or family
once that person is deceased.? Some

risks do exist, for example, if you publish
personal information about a deceased
person that either defames or infringes on the privacy rights of their family members. Then, under
South African law the specific family member may have a claim against you.?

2.2. POPIA

In section 1 of POPIA, personal information expressly refers to ‘living individuals” and ‘existing juristic
persons’. Therefore, in line with the common-law position, POPIA does not apply to deceased natural
persons.

2.3. PAIA

PAIA, on the other hand, defines personal information as excluding ‘information about an individual
who has been dead for more than 20 years'.* Therefore, the personal information of persons who
have been deceased for 20 years or less is afforded some protection by PAIA. Sections 34(1) and
63(1) of PAIA provide (in relation to public and private bodies) that information officers must refuse
a request for access to a record, if the record’s disclosure would involve the unreasonable disclosure
of personal information about a third party — including a deceased individual. For both public and
private bodies, the Act specifies that it would not be considered an ‘unreasonable disclosure” under
PAIA if the requester is the deceased person’s next of kin or has the next of kin’s consent to access
the personal information.”
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3. UNDER OTHER LEGISLATION?

3.1. UNDER THE NATIONAL HEALTH ACT

Confidentiality restrictions remain in place relating to a deceased

person’s health status, treatment or stay in a health establishment

under the National Health Act.® Ordinarily, concerning a deceased

person, a healthcare practitioner may only disclose this information

to an external party (where this disclosure is not within the ordinary

scope of providing healthcare services), if:

e the external party has the written consent of the deceased’s
next-of-kin; or

* the written consent of the executor of such deceased patient’s
estate.’

3.2. IN RELATION TO DEATH CERTIFICATES

Once a death certificate has been issued for a deceased person
(which contains, for example, information about the cause of death),
there are still strict rules about a member of the public applying for
access to a death certificate. The Births and Deaths Registration
Act® provides that a member of the public can apply for a copy of
any death certificate by filling out a DHA 132 Application form and
submitting it to the Department of Home Affairs.” The applicant
must supply detailed reasons why they want a copy of the death
certificate.®

4. CONCLUSION

The issue is not as clear-cut as it seems! For example, organisations who want to release a statement about a deceased

colleague or employee and reveal the cause of death (e.g. Covid-19) should first get the written consent of the deceased’s
family or the estate executor.

S. FURTHER READING

You can read more about how we advise organisations
to practically deal with POPIA's exclusion of the personal
information of deceased persons from its application in

Chapter 3.
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https://popiaportal.juta.co.za/popi/ppul-Chap03/?anchor=PPUL_c3
https://www.westerncape.gov.za/service/obtaining-death-certificate
https://www.westerncape.gov.za/service/obtaining-death-certificate
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